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SUBCHAPTER 1
GENERAL
8§12-26-1 Definitions. As used in this chapter:

"Attorney general" neans the state attorney general or any
deputy.
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"Conpl ai nant"™ nmeans the individual who has filed a conpl aint.

"Conpl aint" nmeans a verified witten statement filed with the
departnment pursuant to this chapter alleging an unlawful practice
within the meaning of the statute and this chapter.

"Departnent” shall be as defined in section 378-21.1, Hawaili
Revi sed St at ut es.

"Director"” shall be as defined in section 378-21.1, Hawai i
Revi sed St at utes.

"Enpl oyee" shall be as defined in section 378-21.1, Hawai
Revi sed St at ut es.

"Enpl oyer” shall be as defined in section 378-21.1, Hawai i
Revi sed St at utes.

"Exam nee" nmeans the individual taking the lie detector test.

"Exam ner" means the person adm nistering the |ie detector
test.

"Hol i day" nmeans any day designated as such pursuant to section
8-1, Hawaii Revised Statutes.

"I nvestigating officer"” means the person designhated by the
departnment to conduct an investigation of a conplaint.

"Lie detector test" shall be as defined in section 378-21.1,
Hawai i Revi sed St at ut es.

"Person" shall be as defined in section 378-21.1, Hawai i
Revi sed St at utes.

"Prospective enpl oyee"” shall be as defined in section 378-21.1,
Hawai i Revi sed St at ut es.

"Respondent” means any person, enployer, enploynent agency, or
exam ner agai nst whom a conplaint is filed alleging an unl awf ul
practice within the meani ng of the statute.

"Statute" nmeans part |1 of Chapter 378, Hawaii Revised
St at ut es.

"Test" means lie detector test.

“"Verified' means sworn to or affirmed before a notary public or
ot her person authorized by the director to adm nister oaths. [Eff.
3/21/86] (Auth: HRS 8378-27) (Ilnp: HRS 8378-27)

8§12-26-2 Conputation of tinme. The time in which any act
provided by this chapter is to be done is conmputed by excluding the
first day and including the |ast, unless the |last day is a Saturday,
Sunday, or holiday and the it is also excluded. [Eff. 3/21/86] (Auth:
HRS 8378-27) (lInp: HRS 8378-27)

812-26-3 Ceneral inquiry. (a) Wenever it appears to the
departnment that an unlawful practice under the statute may have been
conmmtted, the departnment may nake an inquiry without the filing of a
conpl ai nt.
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(b) The departnment may file a conpl aint whenever the inquiry
has revealed a violation of the statute.

(c) The information gathered in the course of an inquiry which
occurred prior to the filing of a conplaint may used in processing
the conplaint. [Eff. 3/21/86] (Auth: HRS 8378-27) (Inp: HRS §378-24)

812-26-4 Filing of conplaint. (a) The conpl ai nant nmay request
assistance in drafting and filing conplaints at the departnent's
enf orcenent division in Honolulu, and at the departnent’'s district
offices on Hawaii, Maui, and Kauai.

(b) The conmplaint shall be in witing and, where feasible, upon
forms furnished by the departnment. The conpl aint shall be signed and
verified.

(c) The conplaint shall be filed by personal delivery or by
mai |, addressed to the departnent's Enforcenment Division in Honol ul u,
or to any of the departnment's district offices on Hawaii, Maui, and
Kauai. [Eff. 3/21/86] (Auth: HRS 8378-27) (lnp: HRS 8378-24)

812-26-5 Contents of conplaint. Each conplaint shall contain
the foll ow ng:

(1) The full nanme, social security nunber, address, and
t el ephone nunmber (if any) of the conpl ai nant;

(2) The full nanme, address, and tel ephone nunmber (if any, and
i f known) of the respondent or respondents;

(3) A plain and conci se statenment of the facts constituting
the all eged unlawful practice;

(4) The date or dates on which the alleged unl awful practice
occurred; and

(5) Oher information as required by the departnent. [Eff.
3/21/86] (Auth: HRS 8378-27) (lInp: HRS 8378-24)

8§12-26-6 Tinme for filing conplaint. The conpl aint shall be
deenmed to have been filed on the date the conplaint was received by
one of the department's offices listed in section 12-26-4(c). [Eff.
3/21/86] (Auth: HRS 8378-27) (Inp: HRS 8378-24)

8§12-26-7 Service of conplaint. The departnment shall serve a
copy of the conplaint on the respondent by mail or by personal
delivery not |ater than ten days after a conplaint is filed with the
departnment. [Eff. 3/21/86] (Auth: HRS 8378-27) (Ilnmp: HRS 8378-24)

8§12-26-8 Anendnent of conplaint. (a) Before comencenent of
l[itigation in circuit court, the departnent may permt the
conpl ai nant to anmend a conpl aint to:

(1) Cure technical defects or om ssions, including, but not
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limted to, failure to verify the conplaint; or

(2) Carify or amplify allegations, or both.

(b) Anendnents described in subsection (a) and anendnents
all eging additional acts which constitute unlawful practices rel ated
to or arising out of the subject matter of the original conplaint
shall relate back to the original filing date.

(c) The departnent shall serve a copy of the anmended conpl ai nt
on the respondent by mail or by personal delivery not later than ten
days after it is filed with the departnment. [Eff. 3/21/86] (Auth: HRS
8§378-27) (I np: HRS 8§378-24)

812-26-9 Wthdrawal of conplaint. (a) Upon request of the

conpl ai nant, a conplaint, or any part thereof, my be wi thdrawn only
if:

(1) The witten consent of the investigating officer is
obt ai ned, where the request for withdrawal is nade prior
to the referral of the conplaint by the departnent to the
attorney general for the institution of civil action; or

(2) The witten consent of the attorney general is obtained,
where the request for withdrawal is nade after the
conpl ai nt has been referred to the attorney general for
the institution of civil action.

(b) When requesting withdrawal of a conplaint, the conpl ai nant

shal | :

(1) Submt the request in witing;

(2) Set forth fully the reasons for the request;

(3) Sign the request; and

(4) Have the request verified.

(c) The departnment shall notify the respondent of the

wi t hdrawal . [Eff. 3/21/86] (Auth: HRS 8378-27) (lnp: HRS 8378-24)

8§12-26-10 Disnissal of conplaint. (a) The investigating officer

shall dism ss the conplaint if:

(1) It is determned that the departnment does not have
jurisdiction over the conplaint;

(2) It is determned after investigation that reasonabl e cause
does not exist to believe that the alleged unl awf ul
practice has been comm tted,;

(3) The conpl ai nant cannot be | ocated; provided that
reasonabl e efforts have been made to | ocate the
conpl ai nant and the conpl ai nant has not responded within
thirty days to a notice sent by the departnent to the
conpl ai nant's | ast known address;

(4) The respondent has made a predeterm nation settl enent
of fer as described in section 12-26-12, which is in
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writing and specific in its terns, and the conpl ai nant

refuses to accept the offer; provided that the offer, as

determ ned by the departnent, would afford full relief for
the harm all eged by the conpl ai nant and the conpl ai nant
fails to accept the offer not later than thirty days after
actual notice of the offer; or

(5) The conplainant has failed to cooperate fully in the

i nvestigation or conciliation of a conplaint by:

(A) Failing or refusing to provide the departnment with
requested information;

(B) Failing or refusing to appear or to be avail able for
interviews or conferences as the departnent deens
necessary; or

(G Oherwise failing or refusing to cooperate to the
extent that the departnment is unable to resolve the
conplaint; provided that after due notice of the
departnment's intent to dism ss the conplaint, the
conpl ai nant has had thirty days in which to respond.

(b) In the event of any dism ssal of a conplaint:
(1) The conplainant shall be notified of:
(A) The reasons for the dism ssal; and
(B) The right to sue;
(2) The respondent shall be notified in witing of the
di smi ssal and the reasons therefor
(c) The dism ssal of a conplaint may be reconsi dered by the
departnment on its own initiative at any tinme not |later than ninety
days after the date of the mailing of the notice of dismssal.
Witten notice of the reconsideration shall be provided by the
departnent o all the parties. [Eff. 3/21/86] (Auth: HRS 8378-27)
(I'nmp: HRS §378-25)

812-26-11 Investigation and fact-finding conference. (a) After
the filing of a conplaint, the investigating officer shal
i nvestigate the charges contained in the conpl aint.

(b) As part of its investigation, the departnment may require
all parties to attend a fact-finding conference.

(c) The fact-finding conference is primarily for the purposes

of :
(1) Ascertaining the positions of the parties;
(2) Ildentifying the issues in dispute;
(3) Resolving those issues that can be resol ved;
(4) Obtaining evidence; and
(5) Determining the |ikelihood of a settlenent.
[Eff. 3/21/86] (Auth: HRS 8378-27) (Inp: HRS 8378-25)
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8§12-26-12 Predeterm nation settlenent. (a) At any time after
the filing of a conplaint, but prior to the issuance of a
determ nation, the investigating officer nmay encourage the parties to
resolve the conplaint through a predeterm nation settlenent.

(b) If the conplainant and the respondent agree to the terns of
settlenment, the settlenent shall be reduced to witing, and be signed
by the parties and the investigating officer. If approved by the
departnment, the case will be closed without a finding on the nerits
of the conplaint and a copy of the final predeterm nation settl ement
shall be sent to the conpl ai nant and the respondent.

(c) If a predeterm nation settlenent is achieved, the terns
t hereof shall not attribute fault to any of the parties involved.

(d) The departnment shall not subject either party to prejudice
as a result of participating or refusing to participate in a
predeterm nation settlenment attenpt.

(e) Participation by the respondent in a predeterm nation
settlenment attenmpt will not be construed as evidence of a violation
of the statute or a waiver of the right to a departnental
determ nation on the issues raised by the conplaint if a settlenent
cannot be achi eved.

(f) A predeterm nation settlenent shall not affect the
processi ng of any other conplaint, including, but not limted to, a
departnment initiated conplaint or a conplaint in which the
al l egations are like or related to the individual allegations
settled. (Eff. 3/21/86] (Auth: HRS 8378-27) (Inp: HRS §378-25)

812-26-13 Conference, conciliation, and persuasion. (a) Wen
the investigating officer finds reasonable cause to believe that an
unl awf ul practice has occurred or is occurring, the departnent shal
notify the parties in witing of its determ nation, including the
anount of the fine.

(b) The investigating officer shall imrediately endeavor to
elimnate the unlawful practice by conference, conciliation, and
per suasi on.

(c) The investigating officer may require any or all parties to
attend a conciliation conference for the purpose of attenpting to
resolve the matter informally. The parties shall be notified of tine
and place of the conciliation conference.

(d) Should a respondent fail or refuse to confer and ot herw se
cooperate with the departnment or its representative, or fail or
refuse to make a good faith effort to resolve any dispute, the
departnment shall termnate its efforts to conciliate the dispute. In
that event, the departnment shall send the respondent a demand |etter
as provided in section 12-26-15. [Eff. 3/21/86] (Auth: HRS 8378-27)
(I'nmp: HRS 8§378-25)
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8§12-26-14 Conciliation agreenent. (a) In attenpting to
conciliate a case after a determ nation of reasonabl e cause has been
made, the investigating officer shall endeavor to achieve a
resolution of all violations found and to obtain an agreenent that
the respondent will elimnate the unlawful practice and provide
appropriate relief.

(b) Where conciliation efforts are successful, the terns of
the conciliation shall be reduced to a witten agreenment which shall
be signed by the parties and the investigating officer; provided that
in the judgnment of the investigating officer, the agreenent provides
full relief to the conplainant, appropriate affirmtive action, and
payment of the fine. A copy of the signed conciliation agreenent
shall be sent to the parties.

(c) Where the conplainant has refused to accept a proposed
conciliation agreenent, the departnment and the respondent may enter
into a conciliation agreement to which the conplainant is not a party
if the agreenent does not affect the conplainant's rights and if, in
the departnment's opinion, the agreenment provides for:

(1) A just resolution of all violations found;

(2) The elimnation of the unlawful practice;

(3) Appropriate affirmative action; and

(4) Paynent of the fine.

In that event, the departnent shall close the case wi thout the
conpl ai nant's consent and issue a notice of right-to-sue.

(d) The departnment may refuse to approve a conciliation
agreenent, even though the individual parties have agreed on the
proposed terns, if the departnent believes the renmedies outlined in
t he agreenent are inadequate to elinm nate the unlawful practice
conpl ained of or fail to provide appropriate affirmtive action. In
that event, the case may be cl osed, provided respondent has paid the
fine, as having been settled on terns not approved by the departnent,
and the departnent need not take any action to enforce the agreenment
if its ternms are violated. (Eff. 3/21/86] (Auth: HRS 8378-27) (I np:
HRS 8§8378-25, 378-28)

8§12-26-15 Denmand letter. (a) If the departnment has been unable
to elimnate the alleged unlawful practice through conference,
conciliation, and persuasion, and it appears to the departnent that
further efforts at conciliation would be futile or non-productive,
t he departnent shall termnate its conciliation efforts.
(b) The departnent, upon term nation of conciliation efforts,
shall send the respondent:
(1) Aletter by certified mail, return recei pt requested,
demandi ng that the respondent:
(A) Cease and desist fromengaging in the alleged
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unl awf ul practice;
(B) Take appropriate renmedial action; and
(C) Pay the assessed fine; and
(2) A proposed conciliation agreenent, containing a provision
requiring the respondent to report on the manner of
conpliance with the proposed conciliation agreenent.
(c) Not later than fifteen days after receipt of the demand
|l etter and the proposed conciliation agreenent, the respondent shall
ei t her:
(1) Sign the conciliation agreenent as witten and return it
to the departnments or
(2) Request, in witing, the continuation of conciliation
efforts, stating in the request the reasons why
conciliation should continue. The departnment shall either
grant or deny the request.
(d) If the respondent does not either sign or return the
encl osed conciliation agreement or request the continuation of
conciliation efforts not later than fifteen days after receiving the
demand letter, or if the respondent requests the continuation of
conciliation efforts, yet no conciliation agreenent can subsequently
be secured, the departnent shall notify the conplainant. Notification
of the conpl ainant shall include a statenent that the conpl ai nant may
request the departnent to proceed in court on the conplainant's
behal f pursuant to section 378-25, Hawaii Revised Statutes, by
signing and returning the assignment form encl osed with the
notification not later than thi.rty days after the mailing of the
notice. [Eff. 3/21/86] (Auth: HRS 8378-27) (Inp: HRS 8§8378- 25,
378-28)

812-26-16 Civil action. (a) Upon receipt of the conplainant's
signed statenment requesting the departnment to comence | egal action
on the conplainant's behalf or the respondent's failure to pay the
fine assessed by the departnent, the case shall be referred to the
attorney general.

(b) I'f the attorney general decides to accept the case,for
litigation, a civil action shall be comenced,in circuit court
seeki ng appropriate relief.

(c) If the case has been accepted by the attorney general for
litigation, the parties shall not enter into a conciliation agreenent
wi t hout the approval of the attorney general.

(d) The director may join various conplainants in one cause of
action in accordance with the Hawaii Rules of Civil Procedure.

(e) If the attorney general decides not to bring a civil action
agai nst the respondent, the departnment shall so notify the
conpl ai nant and issue a notice of right-to-sue. [Eff. 3/21/86] (Auth:
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HRS §378-27) (Inp: HRS §378-25)
SUBCHAPTER 2
PRACTI CES RELATI NG TO LI E DETECTOR TESTS
812-26-21 Pre-enploynent practices. An enployer shall not
i ncorporate any questions regarding the taking of a |lie detector test

as part of an application form [Eff. 3/21/86] (Auth: HRS 8378-27)
(Imp: HRS 8§378-22.1)

8§12-26-22 Notification. (a) The enployer shall informthe
enpl oyee or prospective enployee orally and in witing that the test
is voluntary and the refusal to submt will not result in the
term nation of the enployee or will not jeopardize the prospective
enpl oyee's chance of a job.
(b) The enployer shall give the required witten notification
as follows:
(1) Provide a copy to the enployee or prospective enpl oyee;
and
(2) Have the enployee or prospective enployee sign a copy to
acknow edge recei pt of notice and maintain that copy on
file for not |less than one year. [Eff. 3/21/86] (Auth:
HRS 8378-27) (Inp: HRS 378-22.1)

12-26-23 Ot her unlawful practices. (a) An enployer shall not
ask an enpl oyee or prospective enployee if he or she is willing to
have a relative submt to a |ie detector test, unless there is a
substantial relationship to the issues under investigation.

(b) No enployer shall adm nister a |lie detector test on an
enpl oyee or prospective enployee without the prior perm ssion and
know edge of the exam nee. [Eff. 3/21/86] (Auth: HRS 8378-27) HRS
8§8378-22.1, 378-27)

812-26-24 Record keeping requirenents. (a) Any personnel or
enpl oynment record nade or kept by the enpl oyer shall be preserved by
t he enpl oyer for not |less than one year fromthe date of the making
of the record or the personnel action involved. The records shal
i nclude but not be Ilimted to fornms, application, and records having
to do with:

(1) Hiring;

(2) Pronotion;

(3) Denotion;

(4) Layoff or term nation;

(5) Rates of pay or other terns of conpensation;
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(6) Selection for training or apprenticeship;

(7) Ermploynent referrals; and

(8) The taking of a lie detector test, including but not

l[imted to:

(A) Enployee's or prospective enployee's acknow edgnent
of being informed of rights under the statute;

(B) Correspondence; and

(C) Test results and general reports.

(b) If the enployer term nates an enpl oyee, the personnel
records of the individual term nated shall be kept for not |ess than
one year fromthe date of term nation.

(c) VWhere a conplaint has been filed or civil action has been
br ought agai nst a respondent under the statute, the respondent shall
preserve all personnel records relevant to the conplaint or action
until final disposition of the conplaint or action.

(1) Personnel records relevant to the conpl aint include:

(A) Personnel or enployment records relating to the
conpl ai nant and to all other enployees hol di ng
positions simlar to that held or sought by the
conpl ai nant; and

(B) Application forns conpl eted by the conpl ai nant and by
all other candidates for the sanme position as that
for which the conpl ai nant applied and was rejected.

(2) "Final disposition of the conplaint or action" nmeans:

(A) The date of expiration of the statutory period within
whi ch the conpl ai nant may bring an action in circuit
court; or

(B) Where civil action is brought against the respondent
by the conplainant, the date on which the litigation
is termnated by entry of a final order and tinme for
filing a notice of appeal has expired and no appeal
has been filed. [Eff. 3/21/86] (Auth: HRS 8378-27)
(I'nmp: HRS 8378-26)
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